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DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 



Supreme Court of Appeals. 

Note. — In this department we give the syllabus of every case de- 
cided by the Virginia Supreme Court of Appeals, except of such 
cases as are reported in full. 



ELLIS v. TOWN OF COVINGTON. 
Nov. 15, 1917. 
[94 S. E. 154.] 

1. Exceptions, Bill of (§ 2*)— Repeal of Statute.— Act March 21, 
1916 (Acts 1916, c. 406), abolishing bills of exception and expressly 
repealing all statutes or parts of statutes in derogation of or conflict 
with its provision, contains no emergency clause, and so, under Const, 
art. 4, § 53, did not take effect until 90 days after adjournment of 
the legislature. Act March 21, 1916 (Acts 1916, c. 416), preserving 
bills of exception and enacted on the same day as the former, was 
made an emergency act and went into effect immediately. Held, that 
as the latter act contained no repealing clause, it continued in force 
only until the act abolishing bills of exception went into effect, at 
which time it was repealed. 

[Ed. Note.— For other cases, see 5 Va.-W. Va. Enc. Dig. 359; 16 
Va.-W. Va. Enc. Dig. 504.] 

2. Appeal and Error (§ 614*)— Record — Certincation. — Under Act 
March 21, 1916 (Acts 1916, c. 406), declaring in § 4 that in all cases 
it shall be sufficient that the trial judge shall certify the evidence 
simply and substantially, the mere form of the certificate is imma- 
terial, and a formal bill of exceptions, if the certificate substantially 
complies with the act, may be considered. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 505.] 

3. Sunday (§ 4*) — Statutes — Violation. — Under a municipal ordi- 
nance substantially in the language of Acts 1916, p. 435, re-enacting 
Code 1904, § 3799, and declaring that if any person on the Sabbath 
day be found laboring at any trade or calling, except in household 
or other work of necessity or charity, he shall be deemed guilty of a 
misdemeanor, but that the delivery on the Sabbath day of ice cream 
manufactured on some other day than the Sabbath day shall be con- 
strued as a work of necessity, the sale of soft drinks, such as Coca- 
Cola, for which defendant needed a license different from his license 
as a restaurant or eating house keeper, is a violation of the act, and 
cannot be justified on the theory that it was in connection with de- 
fendant's business as a restaurant proprietor, which could lawfully 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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be pursued on Sunday; such soft drinks not being those customarily 
taken with meals. 

[Ed. Note.— For other cases, see 12 Va.-W. Va. Enc. Dig. 1040.] 

Suit by Thomas J. Pearson against H. G. Johnston and others. 

Error to Circuit Court, Alleghany County. 

Z. N. Ellis was convicted of violating a municipal ordinance by 
laboring at his trade or calling of selling Coca-Cola on Sunday, 
and, the conviction being sustained on appeal to the circuit court, 
he brings error. Affirmed. 

W. B. Allen, of Covington, for plaintiff in error. 
R. C. Stokes, of Covington, for defendant in error. 



McCLUNG v. FOLKES. 

Nov. 15, 1917. 

[94 S. E. 156.] 

1. Appeal and Error (§ 1047 (1)*) — Review — Harmless Error — Re- 
ception of Evidence. — Where defendant in error was successful on 
the last trial, and asserted the correctness of such disposition, the 
action of the lower court in requiring him, as a condition to intro- 
ducing evidence, to waive his bills of exception to the action of the 
court in setting aside the first verdict in his favor, need not be con- 
sidered, being harmless. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 592.] 
8. Appeal and Error (§ 218 (1)*)— Review— Verdict— Necessity of 
Objection to Instructions. — Where there was no objection to the in- 
structions, a verdict on conflicting evidence cannot be reviewed by 
the appellate court. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 563, $20.] 
3. Costs (§ 47*) — Prevailing Party — Disclaimer. — Where defendant 
in error, who had judgment below, did not disclaim all of the land 
in controversy, plaintiff in error, not having accepted the disclaimer 
in satisfaction of his claim, was not entitled to costs up to the time 
of the disclaimer, and costs were properly allowed, to defendant in 
error under Code 1904, § 3545, declaring that, except where other- 
wise provided, the party for whom final judgment is given shall re- 
cover his costs. 

[Ed. Note. — For other cases, see 3 Va.-W. Va. Enc. Dig. 610, 613.] 

Error to Circuit Court, Highland County. 
Application by C. C. Folkes for an inclusive survey of land. 
L. McClung filed a caveat to prevent applicant from obtaining 



*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



